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Supply and Installation Agreement

N° [   ]
as of [  ] 2020
	between
	Nordex Energy SE & Co. KG
A German private limited partnership having its registered office at Langenhorner Chaussee 600, 22419 Hamburg, Germany, registered at the Hamburg local court under HRA 126373;
represented by the general partner Nordex SE, having its registered office at Langenhorner Chaussee 600, 22419 Hamburg, Germany, registered at the Rostock local court under HRB 11500.

- hereinafter called „CONTRACTOR“ -

	
	

	and
	UAB „VVP Investment” 
A Lithuanian private limited liability company having its registered office in Žvejų gatvė 14, 09310 Vilnius, entered into the Registry of Legal Persons of Republic of Lithuania under company code 302661590, 
- hereinafter called „EMPLOYER“ -

	
	

	
	- the CONTRACTOR and the EMPLOYER hereinafter referred to together as the “Parties” or individually as a “Party”



	
	

	concerning 
	the supply and installation of eight (8) N149/4500 TS 155 and six (6) N149/4500 TS 145 wind turbine generators for a windpark project in Mažeikiai distr., Lithuania including engineering and construction work
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Preamble

Whereas, the CONTRACTOR is identical to the Nordex Energy GmbH and has been transformed by way of a change in legal form from the previous Nordex Energy GmbH. The CONTRACTOR is represented by the general partner, Nordex SE, having its registered office at Langenhorner Chaussee 600, 22419 Hamburg, Germany, registered at the Rostock local court under HRB 11500.
Whereas, EMPLOYER is developing and will own and operate a wind energy generating facility in Mažeikiai district, Lithuania;

Whereas, EMPLOYER wishes to retain CONTRACTOR to engineer, procure and construct, through start-up, testing and Commissioning, the WTG including all associated work and services as set forth in the Scope of Supply and Work, all as more particularly set forth in this Agreement;

Whereas, CONTRACTOR wishes to engineer, procure and construct, through start-up, testing and Commissioning such WTG including all associated work and services as set forth in the Scope of Supply and Work, all as more particularly set forth in this Agreement.

Now, therefore, the Parties hereto agree as follows:

1. Definitions

Whenever used in this Agreement with an initial capital letter, the following terms shall have the following respective meanings:

	“Affiliate”


	
	Any person, enterprise or other entity which, directly or indirectly, controls, or is controlled by, or is under common control with a Party; for the purposes of this definition, the term “control” means ownership of fifty percent (50%) plus one share of the registered capital and/or assets or the power to appoint or direct the management of such person, enterprise or other entity or to appoint or elect the majority of the directors of a company.

	
	
	

	“Agreement”
	
	This agreement, including all Exhibits, appendices and schedules attached hereto, as the same may be amended from time to time.

	
	
	

	“As-built-drawing”
	
	The technical drawings of the electrical and – if applicable – civil works.

	
	
	

	“Applicable Law”
	
	Means all laws (statutes, regulations, local laws), decisions, orders, and decrees issued by a governmental authority having jurisdiction over the Parties, the Project or the Parties’ obligations under this Agreement as the same may be modified, amended or repealed from time to time.

	
	
	

	
	
	

	“Calendar Day”
	
	Every day including Saturdays, Sundays and public holidays.

	
	
	

	“Change of Law”
	
	Change of Applicable Law as defined in Section 5.8.

	
	
	

	“Change Order”
	
	Any change in the Scope of Supply and Work as proposed by either of the Parties to this Agreement pursuant to Section 9.

	
	
	

	“Closing”
	
	Fulfilment of all conditions precedent to this Agreement in accordance with Section 2.1.



	“Commissioning”
	
	Means the first putting into operation (injection of the first kWh in the electrical grid) of the WTG following the establishment of its technical readiness for operation including completion of electrical work necessary for interconnection with the grid.

	
	
	

	“Confidential Information”
	
	All confidential information as defined in Section 19.1 hereof.

	
	
	

	“Contract Price”
	
	The overall price for the WTG Equipment delivered and the Work performed under this Agreement by CONTRACTOR determined pursuant to Section 8.1.

	
	
	

	“Delivery Schedule”
	
	The time schedule stating when the WTG Equipment will be delivered and the Work performed as provided in Section 4.1.

	
	
	

	“Documentation”
	
	All technical and other documents as defined in Section 3.2 hereof.

	
	
	

	“Effective Date”
	
	The date on which this Agreement becomes effective as indicated in Section 25.9.

	
	
	

	“Completion of Erection of all Foundations”
	
	Shall occur upon fulfilment of all material criteria set out in Section 7.6.

	
	
	

	“Event of Default”
	
	A breach of contractual obligations by either CONTRACTOR or EMPLOYER as defined in Sections 17.1 and 17.2.

	
	
	

	“Final Acceptance”
	
	The acceptance by EMPLOYER of the WTG Equipment delivered and the Work performed following the fulfilment of all acceptance requirements.

	
	
	

	“Final Acceptance Certificate”
	
	EMPLOYER’s written acceptance certificate, acknowledging that all Final Acceptance requirements have been fulfilled in accordance with Section 7.4.

	
	
	

	“Financing Party”
	
	Any and all lenders providing senior or subordinated construction, interim or long-term debt financing for the Project, any and all equity investors providing leveraged lease-financing for the Project as well as any trustee or agent acting on their behalf.

	
	
	

	“Force Majeure Event”
	
	Any event as defined in Section 14.1 and 14.2.

	
	
	

	
	
	

	
	
	

	“Grid Code Compliance Tests”
	
	The tests to demonstrate grid code compliance as further described in Section 7.2.1 

	
	
	

	
	
	

	
	
	

	
	
	

	”Independent Expert”
	
	An independent expert appointed according to Section 22.2.

	
	
	

	“Intellectual Property”
	
	Any and all intellectual property rights, including industrial property rights, copyrights and derivative copyrights, in particular to inventions, utility designs, industrial designs, trademarks, copyrightable works as well as rights to databases, know-how, other proprietary rights and protected interests and other intellectual property items protecting the intellectual property of CONTRACTOR as defined in Section 18.

	
	
	

	“Interconnection Provider”
	
	The operator of transmission system, to which Project is to be interconnected, currently Litgrid, AB

	
	
	

	“Licensed Materials”
	
	Deliverables and services (e.g. software, documents, training processes) provided by CONTRACTOR in relation to execution of this Agreement and licensed by CONTRACTOR to EMPLOYER - as defined in Section 18.1.

	
	
	

	“Lien”
	
	Means, with respect to any property or asset, any mortgage, pledge or encumbrance of any kind in respect of such asset, whether or not filed, recorded or otherwise perfected or effective under the Applicable Law.

	
	
	

	“Maintenance and Service Agreement”
	
	The agreement between EMPLOYER and CONTRACTOR (or another Affiliate within the Nordex group of companies) concerning the maintenance of the WTG Equipment delivered under this Agreement as further defined in Exhibit C.

	
	
	

	“Mechanical Erection”
	
	The mechanical erection of the WTG and the performance of the Work (in order to erect and construct the WTG) at the Project Site.

	
	
	

	“Mechanical Erection Certificate”
	
	CONTRACTOR’s written statement informing EMPLOYER that the WTG delivered are fully erected at the Project Site and ready for interconnection with the grid.

	
	
	

	“O&M Manual”
	
	The technical specifications and requirements in respect to the WTG and the WTG Equipment issued by CONTRACTOR or WTG manufacturer and to be respected and followed by EMPLOYER.

	
	
	

	
	
	

	“Project”
	
	The integrated wind-powered electricity generating plant and the WTG which will be operated on the Project Site, including, but not limited to, the commissioned WTG Equipment, the Work, the interconnection facility and all related infrastructure (access roads, grid connection, foundations, and the like).

	
	
	

	“Project Plan”
	
	A plan coordinating technical, communication and organisational issues on the Project Site, provided by EMPLOYER and forwarded to all contractors on the Project.

	
	
	

	“Project Site”
	
	Parcels of land or parts thereof described in Exhibit A.

	
	
	

	“Punchlist”
	
	A list prepared by CONTRACTOR pursuant to Section 7.2.3 hereof describing uncompleted items of Work for a WTG which do not affect the safe and continuous operation of the WTG, as such list may be amended from time to time prior to Final Acceptance.

	
	
	

	“Scope of Supply and Work”
	
	All WTG Equipment, WTG components of WTG, parts and other items to be delivered by CONTRACTOR as well as all Work to be performed by CONTRACTOR in accordance with Section 3.1 and not including the work identified as the responsibility of EMPLOYER under this Agreement.

	
	
	

	
	
	

	“Substantial Completion”
	
	Shall occur upon fulfilment of all material criteria set out in the Substantial Completion requirements pursuant to Section 7.2.

	
	
	

	“Substantial Completion Certificate”
	
	EMPLOYER’s written acceptance certificate, acknowledging that all Substantial Completion requirements have been fulfilled.

	
	
	

	“Substantial Completion Requirements”
	
	The test and inspection procedures described in detail in Exhibit J referenced in Section 7.2.1.

	
	
	

	“Utility”
	
	The company to which the Project will deliver and sell electrical power produced by the WTG.

	
	
	

	“Warranty and Defects Liability Period”
	
	The period for which CONTRACTOR shall assume responsibility for the technical and other criteria as specified in Section 11.1 hereof.

	
	
	

	“Work”
	
	The work to be performed by CONTRACTOR within the Scope of Supply and Work.

	
	
	

	“WTG”
	
	The wind turbine generator(s) including nacelle(s), rotor(s), blades, controller(s) and the tower(s) to be purchased by EMPLOYER and to be supplied by CONTRACTOR under this Agreement within the Scope of Supply and Work.

	
	
	

	“WTG Equipment”
	
	The WTG and all additional equipment, parts and components to be purchased by EMPLOYER and to be supplied by CONTRACTOR under this Agreement within the Scope of Supply and Work.


2. Scope of Supply and Work

2.1 CONTRACTOR hereby agrees to supply, or to cause to be supplied, all of the following equipment and to perform, or to cause to be performed, all of the following work, subject to the terms and conditions contained in this Agreement as an independent contractor and not as an agent or employee of EMPLOYER.

The WTG Equipment to be supplied by CONTRACTOR as well as the Work to be performed by CONTRACTOR is set out in the Scope of Supply and Work attached hereto as Exhibit D. 

2.2 The documents, drawings and/or electronic data which are part of the Documentation to be supplied by CONTRACTOR is set out in the list of documents attached hereto as Exhibit E. 
CONTRACTOR shall not be obliged to disclose to neither EMPLOYER nor any Financing Party any detailed design information relating to its proprietary design documentation and calculations for the WTG and the WTG components which are protected or protectable as CONTRACTOR’s or CONTRACTOR’s Affiliates’ or CONTRACTOR’s suppliers’ Intellectual Property beyond the scope agreed upon in this Agreement.

2.3 During the lifetime of the Agreement The CONTRACTOR shall be entitled to hire subcontractors for implementation of the Contract only for those parts of the Works which the CONTRACTOR specified in one’s Final Tender or which are of a minor and inconsequential nature. A List of subcontractors already accepted by the EMPLOYER is attached hereto as Exhibit W.
Substitution of the subcontractor or hiring of a new subcontractor is allowed when the CONTRACTOR gives a prior written notice to the EMPLOYER about substitution of the subcontractor or hiring of new one for the part of the contractual obligations indicated in the Final Tender. If the EMPLOYER did not express an objection within 5 (five) business days in writing, it shall be deemed that the subcontractor has been substituted or a new one has been hired. The CONTRACTOR’S application shall be deemed as an integral part of the Contract.
3. Delivery Schedule

3.1
The Delivery Schedule setting out the relevant dates of delivery and other aspects of the Project program is attached hereto as Exhibit F. 
Subject to Section 14, CONTRACTOR shall perform all the deliveries in accordance with the Delivery Schedule and shall perform the Scope of Supply and Work such that Substantial Completion of the WTG Equipment shall occur not later than the scheduled date of Substantial Completion as indicated in Exhibit F. 

4. Obligations of CONTRACTOR
4.1

4.1 Beyond the list of documents to be provided by CONTRACTOR as set forth in Section 3.2 and Exhibit E, CONTRACTOR shall provide existing specifications, data, reports, and other documents related to the WTG Equipment and the Work only as reasonably requested by the EMPLOYER or the Financing Party, provided, however, that the provision of this information shall not

a) be a condition precedent to any payment by EMPLOYER to CONTRACTOR under this Agreement except as expressly provided in this Agreement; or

b) diminish CONTRACTOR’s rights or expand its obligations under any other provision of this Agreement.

CONTRACTOR’s obligations under this Section 5.2 shall be subject to each Financing Party signing a confidentiality agreement in form and substance satisfactory to CONTRACTOR, which protects such data, reports and other documents from unauthorised disclosure and use.
4.2 CONTRACTOR shall designate a project manager acting as single point of contact in all matters related to this Agreement on behalf of CONTRACTOR until Final Acceptance. CONTRACTOR shall ensure that the project manager has an experience of at least 5 (five) years in a relevant wind industry field and at least 1 (one) successfully completed wind farm development project with installed capacities of at least 40 (forty) MW.
CONTRACTOR shall be entitled to replace the project manager, if all of the following conditions are met: (i) CONTRACTOR shall submit a notice regarding the replacement of the project manager to EMPLOYER no later than 10 (ten) calendar days prior to the preferred date for replacement; (ii) CONTRACTOR shall specify a proposed substitute project manager and provide documents confirming that substitute project manager complies with the aforementioned qualification requirements.

EMPLOYER shall undertake to give a response no later than within 10 (ten) calendar days since receipt date of the documents specified in this provision from the CONTRACTOR. 
4.3 CONTRACTOR shall designate a construction manager entitled to work as head of construction of a structure of exceptional significance (as further described within the applicable construction law) by written notice to EMPLOYER within 30 Calendar Days after Closing. At the EMPLOYER’s request the CONTRACTOR is obliged to provide the respective certificate proving the appropriate qualification therein within a reasonable period set by the EMPLOYER that shall not be less 30 (thirty) calendar days. A construction manager shall be designated for the whole term of the construction up until Substantial Completion of the last WTG. The CONTRACTOR may replace the construction manager during the term of the Agreement, as long as the replacement has the same legal qualification as head of construction of a structure of exceptional significance.
4.4 CONTRACTOR shall submit to EMPLOYER, following Closing and until Final Acceptance,         progress reports containing the following information and materials:

· description of the Work performed since the last progress report has been submitted to EMPLOYER, including CONTRACTOR’s and subcontractors personnel present on the Project Site;

· description of all problems which had an impact on CONTRACTOR’s Work during the aforementioned period; and
· the actual progress of the Work and its potential impact on the Delivery Schedule.
With each such progress report, CONTRACTOR shall keep EMPLOYER updated in relation to the actual fulfilment of the Delivery Schedule. 

4.5 CONTRACTOR shall comply with all public and private permits, 
                                , obtained by EMPLOYER, attached hereto within Exhibit H and disclosed to CONTRACTOR prior to Effective Date, in respect to the Scope of Supply and Work and to the Project Site to the possible and reasonable extent as well as with all reasonable requests of the Project Plan. If such a permit, requirement or any condition thereof, however, is not attached hereto under Exhibit H and/or becomes known to CONTRACTOR only after the Effective Date and/or has an impact on the Scope of Supply and Work, CONTRACTOR shall notify EMPLOYER by means of a Change Order in accordance with Section 9.
4.6 CONTRACTOR shall comply with the Applicable Law relating to the Project Site and the Scope of Supply and Work. This obligation of CONTRACTOR, however, shall not modify the Scope of Supply and Work. If the Applicable Law relating to the Project Site changes or other contractual restrictions relating to the Project Site not known to CONTRACTOR before the Effective Date have an impact on the Scope of Supply and Work or the Delivery Schedule, CONTRACTOR shall notify EMPLOYER by means of a Change Order in accordance with Section 9.
4.7 In order to ensure fulfilment of fair trade regulations established in the Applicable Law the CONTRACTOR undertakes to fulfil the obligation to pay the wages, exceeding the minimum wage, indicated at the moment of submission of the Final Tender. CONTRACTOR, within 15 calendar days from the receipt of a written request by EMPLOYER, CONTRACTOR shall submit reasonable proof  that the CONTRACTOR fulfils this obligation. 
4.8 If legally required, CONTRACTOR shall nominate one of its employees as safety officer on the Project Site. CONTRACTOR shall be responsible for the compliance of its employees or its subcontractors’ employees with all safety measures and procedures for the Project Site under the Applicable Law or, when not Applicable law, reasonably defined by EMPLOYER. 

4.9 CONTRACTOR shall remain solely responsible for obligations and duties hereunder performed by subcontractors of CONTRACTOR.

4.10 CONTRACTOR will make reasonable efforts to minimise interference between CONTRACTOR’s work on Punchlist items after Substantial Completion and the commercial operation of the WTG by EMPLOYER.

5. Obligations of EMPLOYER
5.1 The scope of work to be solely performed and paid for by EMPLOYER, upon which CONTRACTOR must be able to rely for the performance of its obligations under this Agreement, is set also out in Exhibit D hereto. EMPLOYER shall perform all of its obligations in accordance with the time requirements indicated in Exhibit F in respect to grid connection, communication, access roads, and the like. In particular, EMPLOYER shall provide CONTRACTOR with full and free access at all times during the term of this Agreement to the Project Site and shall provide and maintain a delivery staging area in accordance with the technical specifications and requirements as agreed upon with CONTRACTOR and attached hereto as Annex to Exhibit D. In case and insofar no deviations have been agreed to between the Parties, the general technical specifications and requirements of CONTRACTOR as attached hereto as Annex to Exhibit D shall prevail. EMPLOYER shall be obliged to disclose to CONTRACTOR any relevant permits, requirements or any conditions thereof as soon as the EMPLOYER disposes of such document or information.
5.2 EMPLOYER shall provide CONTRACTOR with documentation and information set out in Exhibit H and disclosed to the CONTRACTOR prior to the Effective Date within the time periods indicated therein. Beyond the documentation set out in Exhibit H, EMPLOYER shall provide to CONTRACTOR all documentation and information reasonably requested by CONTRACTOR.
5.3 EMPLOYER shall designate a project manager acting as single point of contact in all matters related to this Agreement on behalf of EMPLOYER by written notice to CONTRACTOR within 5 working days from the Effective Date. 

5.4 EMPLOYER shall be solely responsible to obtain all public and private rights and permits required in order to perform the Work hereunder and to Commission, operate and maintain the WTG at the Project Site (except for the rights and permits for which the CONTRACTOR is solely responsible under the Applicable Law). EMPLOYER shall provide to CONTRACTOR with copies of any relevant permits, including all documentation related thereto, once such permits are obtained.

5.5 EMPLOYER shall be solely responsible for the interconnection to the electrical grid for the WTG at the Project Site as well as for any power purchase agreement with the Utility. 

5.6 EMPLOYER shall be solely responsible for all soil and subsurface 
5.7 EMPLOYER shall provide CONTRACTOR with a list of names and notice addresses of all other contractors hired directly by EMPLOYER in relation to the Project Site and to the fulfilment of EMPLOYER’s obligations under this Section 6 within 20 Calendar Days after Closing. The list shall be updated by EMPLOYER from time to time. 
5.8 Notwithstanding Sections 5.11 and 15 hereof,                              , EMPLOYER shall take reasonable steps to protect the Work and the WTG Equipment in the custody and control of EMPLOYER against damage and theft                                               .CONTRACTORS obligations under this Agreement notwithstanding, EMPLOYER shall use the same care, but in any event not less than reasonable care, to protect the WTG Equipment, and all related equipment, material and parts, under its control as it does with its own property and shall be responsible for and liable to CONTRACTOR for any damage to such property until the title and risk thereto is transferred to the EMPLOYER.
5.9 EMPLOYER shall nominate a safety officer to be responsible for defining and implementing safety measures and procedures to be followed at the Project Site by all parties involved. CONTRACTOR’s responsibility for the safety of the performance of his Work notwithstanding, EMPLOYER shall be solely responsible for the safety of third parties on the Project Site. All safety measures and procedures shall be provided by EMPLOYER to CONTRACTOR at the latest two (2) months before delivery of the first WTG main component to Project Site. EMPLOYER shall keep CONTRACTOR informed on all necessary changes to the safety measures which are decided after the date set forth above.

5.10 EMPLOYER will make reasonable efforts to minimise interference between commercial operation of the WTG after Substantial Completion and CONTRACTOR’s work on Punchlist items.

6. Mechanical Erection, Substantial Completion and Final Acceptance

6.1 Mechanical Erection

After the completion of the mechanical erection of the WTG at the Project Site, CONTRACTOR will sign the Mechanical Erection Certificate in the form attached hereto as Exhibit I and deliver the Mechanical Erection Certificate to EMPLOYER.                                               The Mechanical Erection Certificate(s) shall state the date on which each WTG achieved Mechanical Erection and, if applicable, the date on which the entire WTG Equipment achieved Mechanical Erection. Mechanical Erection shall not constitute Commissioning or acceptance of any of the Works by the EMPLOYER.
6.2 Substantial Completion

6.2.1 After Mechanical Erection of the WTG by CONTRACTOR, CONTRACTOR shall commence the testing procedure of one or more WTG. CONTRACTOR shall notify EMPLOYER of its intention to commence the testing procedure and to accomplish Substantial Completion of the WTG and invite EMPLOYER to attend the testing procedure at least 7 Calendar Days prior to the planned commencement thereof. The testing procedure shall be conducted by CONTRACTOR in accordance with the Substantial Completion Requirements described in Exhibit J hereto. EMPLOYER and its representatives shall have the right to observe the testing procedure.
6.3 Documentation

6.3.1 Each document, drawing or electronic device being part of the Documentation shall be accepted by EMPLOYER if it meets the requirements set out in Exhibit E hereto. 

6.4 Final Acceptance

6.4.1 Final Acceptance shall be achieved when all of the following criteria on a per WTG basis are met:

6.4.2 Within 5 Calendar Days upon EMPLOYER’s receipt of CONTRACTOR’s request to sign the Final Acceptance Certificate, EMPLOYER shall provide to CONTRACTOR a signed Final Acceptance Certificate in the form attached hereto as Exhibit L if all conditions set forth in Section 7.4.1 are met.

7. Contract Price and Payment Terms 
7.1 The Contract Price is the overall price indicated and detailed in Exhibit M hereto for the Scope of Supply and Work to be performed by CONTRACTOR. The Contract Price consists of and includes the cost of the WTG Equipment and the Work to be supplied and / or performed by CONTRACTOR, including all customs and duties payable by CONTRACTOR hereunder. Notwithstanding anything to the contrary herein, the Contract Price does not include additional costs incurred by CONTRACTOR for documented delays due to EMPLOYER about which EMPLOYER was notified within a Change Order in accordance with Section 9 below. Such costs, as the case may be, may include, but are not limited to, additional storage costs and other related expenses (including packaging or repackaging, additional insurance costs and servicing expenses, such as the cost of sending one or more technicians to a storage area for periodic maintenance and inspection of stored equipment and materials as well as reasonable overhead costs).
7.2 The Contract Price may be changed only by a Change Order in accordance with Section 9 below.

7.3 All prices indicated in Exhibits M are net and EMPLOYER shall pay value added tax as applicable at the time of invoicing.
7.4 Any payment under this Agreement to CONTRACTOR shall be made to CONTRACTOR’s bank account indicated in the respective invoice by money wire transfer with simultaneous advice of settlement to the CONTRACTOR.

Any payment under this Agreement to EMPLOYER shall be made to EMPLOYER’s bank account indicated in the respective invoice by money wire transfer.

7.5 Payments shall be due on the date set forth in the Payment Schedule attached hereto as Exhibit N. 
The Invoice for payment shall be submitted by using the electronic service “E-Invoice” (www.esaskaita.eu). E-invoices that comply with the European standard on electronic invoicing as referred within Commission Implementing Decision (EU) 2017/1870 of 16 October 2017 on the publication of the reference of the European standard on electronic invoicing and the list of its syntaxes pursuant to Directive 2014/55/EU of the European Parliament and of the Council (OL 2017 L 266, p. 19) (hereinafter „European e-invoicing standard), may be submitted by means appropriate to the CONTRACTOR.
7.6 Any amount owed to either Party hereof beyond the date that such amount first becomes due and payable under this Agreement shall accrue interests from the date that it first became due and payable until the date that it is paid without any notice for delay of payment being required                                         .
8. Change Orders

8.1 EMPLOYER and CONTRACTOR may at any time request reasonable changes consisting of additions, deletions, or revisions to the Scope of Supply and Work; provided, however, that EMPLOYER shall not be entitled to reduce the number or change the type of WTG and that no changes to the WTG may be required affecting the certification of the WTG or the standard technical specification of the WTG. All such proposed Change Orders shall be made and authorised by a written order pursuant to this Section 9. 

8.2                         after CONTRACTOR receives a Change Order proposal from EMPLOYER, CONTRACTOR shall provide EMPLOYER with a written statement specifying any suggested modifications to the proposed Change Order and specifying the proposed Change Order’s cost or savings and scheduling impact. All Change Orders shall be agreed to by both Parties,                                        .
a) Upon agreement on a final Change Order, EMPLOYER and CONTRACTOR shall execute such Change Order and perform their obligations in accordance with the changes specified therein. Each Change Order shall show all agreed-upon adjustments to the Contract Price, the Delivery Schedule, in particular the scheduled date of Substantial Completion, the project program and/or such other parts of this Agreement as may be affected by such change.

8.3 CONTRACTOR shall, without limitation to its rights to an extension of time under this Agreement or to other potential, unexpected events from the EMPLOYER’s side, be entitled to a Change Order increasing the Contract Price and extending the scheduled date for Substantial Completion in accordance with the Delivery Schedule 
9. Delay Liquidated Damages
10. Warranties

10.1 CONTRACTOR warrants that, upon payment in full to CONTRACTOR of the Contract Price, CONTRACTOR the WTG Equipment will be free and clear of any and all Liens. 

10.2 CONTRACTOR warrants that the WTG Equipment shall be supplied free from any defects in design, engineering, materials and workmanship and the Work shall be performed in a workmanlike manner using new materials and in accordance with the sound and common wind industry practices. 

10.3 If CONTRACTOR is in breach of any Warranty given in Section 11.3, then EMPLOYER shall give written notice of the breach with reasonable promptness following EMPLOYER’s discovery thereof and in no event later than the expiration of the Warranty and Defects Liability Period and CONTRACTOR shall without undue delay take all remedial action necessary or appropriate to repair or replace the defective materials, equipment, parts or defective workmanship,                                         .
11.5
Furthermore and subject to the Maintenance and Service Agreement being in full force and effect unless terminated by EMPLOYER due to CONTRACTOR’s material default, CONTRACTOR hereby warrants for the Warranty and Defects Liability Period:
a) the power curve of the WTG delivered and Commissioned in accordance with Exhibit Q hereto;

b) the noise emission of the WTG delivered and Commissioned in accordance with Exhibit R hereto.

Should EMPLOYER fail to execute and deliver the Maintenance and Service Agreement attached at Exhibit C, CONTRACTOR shall not be liable for any of the warranties contained in this Section 11.5. 
11.6
In case of any breach of the aforementioned warranties stated in Section 11.5 and if and for the time such failure cannot be remedied by CONTRACTOR, CONTRACTOR shall pay to EMPLOYER upon EMPLOYER’s written request the liquidated damages in the amount, for the period, and in accordance with the calculation principles set out in Exhibit Q, respectively in Exhibit R. 

10.4 CONTRACTOR is not and shall not be held liable for any alleged or actual breach of the warranties given in Section 11.3 of this Agreement caused by or arising out of:

a) ordinary wear and tear in the operation of the WTG;

b) weather conditions at the Project Site which are outside the maximum parameters according to the IEC class as defined in the CONTRACTOR’s technical description of the WTG;

c) alterations or repairs carried out by persons not authorised by CONTRACTOR;

d) the use of materials, equipment, specifications, or designs, supplied or required by any party other than CONTRACTOR, its subcontractors or suppliers;

e) EMPLOYER’s failure to operate and maintain the facility in accordance with the CONTRACTOR’s technical specifications of the WTG, the O&M Manual attached hereto as Exhibit S and in subsequent service bulletins issued by CONTRACTOR;

f)  any delay in remedying a breach of CONTRACTOR’s warranty hereunder due to the act, or failure to act, by EMPLOYER or a third party, or a Force Majeure Event; or
g) the operation of the WTG outside the scope of the recommended use as set forth in the CONTRACTOR’s technical specifications of the WTG, in the O&M Manual and in the technical specifications of CONTRACTOR.

10.5 The warranties set forth in this Agreement are exclusive and in lieu of all warranties, expressed or implied, of performance, merchantability, fitness for a particular purpose, customer, usage or otherwise. Except as set forth in this Section 11, there are no other warranties, agreements or understandings with respect to the Work and the WTG Equipment and no other warranty, oral or written, is given. CONTRACTOR’s liability for any further damages resulting from the non-compliance of the WTG Equipment and the Work and further rights of EMPLOYER due to such non-compliance shall be limited pursuant to the provisions of Section 13.
11. Indemnification

12. Liability

13. Force Majeure

13.1 Force Majeure Event shall mean any event beyond the control and without the fault or negligence of the Party or Parties whose performance hereunder is delayed in consequence of such events, including, but not limited to, acts of God, expropriation or confiscation of facilities, acts of war, rebellion or sabotage, fires, floods, explosions, riots, strikes, unavoidable delays in delivery or transportation (including unusual or unforeseeable ocean conditions), terrorism, unavoidable casualties, perils of the sea or lightning.

13.2 If EMPLOYER or CONTRACTOR is rendered wholly or partially unable to perform its obligations (other than any payment obligations) under this Agreement because of the occurrence of a Force Majeure Event, that Party will be excused from whatever obligations (other than payment obligations) that are affected by the Force Majeure Event to the extent so affected, provided that:

a) the affected Party gives the other Party written notice, not later than                                               ……Calendar Days after becoming aware of the Force Majeure Event, describing the particulars of the occurrence known to such affected Party, including an estimation of its expected duration and probable impact on the performance of such Party’s obligations hereunder;

b) the suspension of performance shall be of no greater scope and of no longer duration than is reasonably required by the Force Majeure Event taking into consideration intervening causes such as shipping availability and production slot scheduling;

c) the affected Party shall use all reasonable efforts to continue to perform its obligations hereunder to the extent that performance is not excused; and

d) when the affected Party is able to resume performance of the affected obligations under this Agreement, that Party shall give the other Party written notice to that effect and the affected Party promptly shall resume performance under this Agreement.

13.3 The Party affected by the occurrence of a Force Majeure Event shall exercise all reasonable efforts to mitigate or limit damages to the other Party.

14. Risk of Loss; Transfer of Title

15. Insurance

15.1 From the Closing Date until the end of the Warranty and Defects Liability Period (except as expressly otherwise specified in Exhibit T hereto), CONTRACTOR shall procure and maintain, or cause to be procured and maintained, the insurance policies set out in Exhibit T hereto with one or more insurance carrier(s) of good standing.

15.2 From the Closing Date until the end of the Warranty and Defects Liability Period (except as expressly otherwise specified in Exhibit U hereto), EMPLOYER shall procure and maintain, or cause to be procured and maintained, the insurance policies set out in Exhibit U hereto with one or more insurance carrier(s) of good standing.

15.3 Each Party hereto shall,                              deliver to the other Party certificates of insurance evidencing the coverages specified in Sections 16.1 and 16.2 and the Exhibits referred to therein.

16. Default and Termination

16.1 CONTRACTOR Defaults

The occurrence of any one or more of the following events, specifically excluding any delay pursuant to Section 10.1, shall constitute an event of default by CONTRACTOR hereunder:

a) CONTRACTOR is in material breach of its obligations under the Agreement and such breach continues for 30 Calendar Days after receipt of written notice of such breach from EMPLOYER;
b) CONTRACTOR voluntarily commences bankruptcy, insolvency, moratorium or similar debtor-relief proceedings, or shall have become insolvent or generally does not pay its debts as they become due, or admits in writing its inability to pay its debts and such default condition is not cured within 60 Calendar Days;

c) Insolvency, bankruptcy, or similar proceedings shall have been commenced against CONTRACTOR and such proceeding remain undismissed or unstayed for a period of 60 Calendar Days;

d) Any material representation made by CONTRACTOR herein shall have been false or misleading in any material respect when made, unless the fact, circumstance or condition that is the subject of such representation is made true within 30 Calendar Days after EMPLOYER has given CONTRACTOR written notice thereof;

16.2 EMPLOYER Defaults

The occurrence of any one or more of the following events shall constitute an event of default by EMPLOYER hereunder:

a) EMPLOYER fails, for any reason, to make to CONTRACTOR any required payments hereunder when due; 

b) EMPLOYER is in material breach of its obligations under the Agreement and such failure continues for 30 Calendar Days after receipt of written notice of such breach from CONTRACTOR;

c) EMPLOYER voluntarily commences bankruptcy, insolvency, moratorium or similar debtor-relief proceedings, or shall have become insolvent or generally does not pay its debts as they become due, or admits in writing its inability to pay its debts and such default condition is not cured within 60 Calendar Days;

d) Insolvency, bankruptcy, or similar proceedings shall have been commenced against EMPLOYER and such proceeding remain undismissed or unstayed for a period of 60 Calendar Days; or
e) Any material representation made by EMPLOYER herein shall have been false or misleading in any material respect when made, unless the fact, circumstance or condition that is the subject of such representation is made true within 30 Calendar Days after CONTRACTOR has given EMPLOYER written notice thereof.

16.3 Event of Default Remedies

16.4 Termination or expiration of this Agreement shall not 

a) relieve either Party of its obligations with respect to the confidentiality of the other Party’s information as set forth in Sections 18 and 19 and with respect to the dispute resolution obligations in accordance with Section 22;

b) relieve either Party of any obligation in this Agreement which expressly or by implication survives termination hereof; and

c) shall not relieve either CONTRACTOR or EMPLOYER of any obligations or liabilities for loss or damage to the other Party arising out of or caused by acts or omissions of such Party prior to the effectiveness of such termination or arising out of such termination subject to the indemnification and liability provisions as well as to the limitation of liability set forth in this Agreement.

17. Intellectual Property Rights
18. Confidentiality

18.1 CONTRACTOR may disclose to EMPLOYER certain non-public information including without limitation technical, product, marketing, financial, personnel, planning, and other information to be considered as Confidential Information. Confidential Information will be marked “Confidential”, “Proprietary”, or such similar language may be used or it may be orally so designated without written marking.
EMPLOYER shall use Confidential Information only as expressly permitted by this Agreement or with the consent of CONTRACTOR, and shall limit the disclosure of Confidential Information to employees, agents or Affiliates of EMPLOYER who have a need to know such Confidential Information for purposes expressly authorised by this Agreement, and who are bound in writing by confidentiality terms no less restrictive than those contained herein. EMPLOYER may to the extent unavoidably necessary disclose confidential information where and when such disclosure is mandatory under Applicable Law. EMPLOYER shall notify CONTRACTOR immediately if EMPLOYER learns of any misappropriation or misuse of the Confidential Information (including mandatory disclosure), and shall cooperate with CONTRACTOR to prevent such misappropriation or misuse. EMPLOYER shall return to CONTRACTOR or destroy all Confidential Information upon written request or upon expiration of this Agreement and shall certify in writing that it has done so.

18.2 The Party in breach of the obligation regarding confidentiality established in the Agreement, based on a reasonable claim of the other Party, shall compensate all direct losses incurred by the other Party due to the breach of confidentiality. 
18.3 Upon CONTRACTOR’s request the EMPLOYER shall have a right to give a written permission not to apply the requirements for certain confidential information or a part. 

18.4 Sections 19.1 to 19.3  shall apply accordingly to all Confidential Information of EMPLOYER disclosed to CONTRACTOR.

18.5 Without prejudice to Section 18 of this Agreement the period of confidentiality undertakings under this Section 19 shall be 5 (five) years from the Effective Date.
19. Assignment and Entrustment
20. Notices and Communication
20.1 Any notice, demand, offer, or other written instrument required or permitted to be given pursuant to this Agreement shall be in writing signed by the Party giving such notice and shall be hand delivered or sent by letter or facsimile transmission to the other Parties at such address set forth below. Notices required to be delivered to the Financing Party shall be delivered at such address as EMPLOYER may specify from time to time by notice delivered pursuant to this Section 21.

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Each Party shall have the right to change the place to which notice shall be sent or delivered by similar notice sent to the other Party. The effective date of any notice issued pursuant to this Agreement shall be at the time of delivery if delivered in person, at the time of successful transmission is received if sent by facsimile transmission, or 5 Calendar Days after mailing (postage prepaid) if sent by mail.
20.2 Notwithstanding the above, the communication on the Project Site during the implementation of the Project, including communication with other contractors, will be lead in a manner reasonably described in the Project Plan. 

21. Dispute Resolution and Place of Jurisdiction

21.1 In the event a dispute arises between EMPLOYER and CONTRACTOR regarding the application or interpretation of, or in any way relating to this Agreement, EMPLOYER and CONTRACTOR shall use reasonable efforts to reach a reasonable and equitable resolution of the matter on an expedited basis. In the event such efforts do not result in the resolution of the dispute, either Party may by notice request the other Party to designate an officer of its management to meet at the Project Site, or at any other mutually agreed location, to resolve the dispute. The designated officers shall meet within 5 Calendar Days following the notice date unless another date is unanimously agreed, to resolve the dispute. The Parties shall be free to agree to an impartial mediator to aid with the resolution of the dispute. Should they agree, the mediator will have forty-five (45) calendar days to render a decision. 
21.2 Wherever the Agreement provides for appointment of an Independent Expert by one Party, that Party shall be entitled to choose an Independent Expert from the list of Independent Experts attached as Exhibit Z hereto. The list of Independent Experts may be amended by the Parties in mutual agreement.
21.3 If the procedure referenced in Section 22.1 above does not result in resolution of the dispute within 5 Calendar Days after commencement of the referenced officers’ meeting, or should one Party not send an officer of its management to meeting, each Party, without further delay, 
22. Applicable Law

This Agreement shall be construed, enforced and performed in accordance with the laws of the Republic of Lithuania without reference to conflict of laws principles. The rights and obligations of the Parties in connection with this Agreement and any purchase of the WTG Equipment or other goods delivered shall not be governed by the provisions of the 1980 United Nations Convention on Contracts for the International Sale of Goods.

23. Public Announcements

Each Party shall obtain the other Party’s prior written approval, not to be unreasonably withheld, of the content of any external announcement, publication, or other type of public communication concerning this Agreement, the Work or the WTG Equipment to be supplied under this Agreement prior to the release of the same.

24. Miscellaneous

24.1 This Agreement shall be construed in the English language. All documents or Documentation to be prepared pursuant to this Agreement shall be in the English language. Any correspondence between the Parties shall be in English unless otherwise agreed.

24.2 All Exhibits, annexes and appendices attached to this Agreement are incorporated by reference herein or in the Exhibits made a part hereof for all purposes. In the event of any inconsistency between this Agreement (exclusive of the Exhibits) and any of the Exhibits, or among the Exhibits, the interpretations set forth in this Agreement (exclusive of the Exhibits) shall prevail over any of the Exhibits.
24.3 The invalidity of one or more phrases, sentences, clauses, sections or articles contained in this Agreement shall not affect the validity of the remaining portions of this Agreement so long as the material purposes of this Agreement can be determined and effectuated. Any invalid provision hereof or any lack of provision shall be deemed replaced by a valid provision the Parties hereto would have stipulated if they had been aware of such invalidity or lack at the date hereof.

24.4 Each Party, in its sole discretion, shall have the right, but shall have no obligation, to waive, defer or reduce any of the requirements to which the other Party is subject under this Agreement at any time; provided, however, that neither Party shall be deemed to have waived, deferred or reduced any such requirements unless such action is in writing and signed by the waiving Party. A Party’s exercise of any rights hereunder shall apply only to such requirements and on such occasions as such Party may specify and shall in no event relieve the other Party of any requirements or other obligations not so specified.

A delay or failure to enforce at any time any of the provisions of this Agreement, or to require at any time performance by the other Party of any of the provisions hereof, shall in no way be construed to be a waiver of such provisions or to affect either the validity of this Agreement or any part hereof or the right of either Party thereafter to enforce each and every provisions in accordance with the terms of this Agreement.

24.5 The headings contained in this Agreement are for convenience and reference only and in no way define, describe, extend or limit the scope or intent of this Agreement or the intent of any provision contained herein. 

24.6 Preparation of this Agreement has been a joint effort of the Parties and the resulting document shall not be construed more severely against one of the Parties than against the other. Any rule of construction that ambiguities are to be resolved against the drafting Party shall not be employed in the interpretation of this Agreement, or any amendments or Exhibits hereto.

24.7 This Agreement contains the entire understanding of the Parties with respect to the subject matter hereof and supersedes all prior agreements and commitments with respect thereto. There are no other oral understandings, terms or conditions and neither Party has relied upon any representation, express or implied, not contained in this Agreement.

24.8 This Agreement may be modified or amended only by an instrument in writing signed by all of the Parties hereto.

24.9 This Agreement shall be effective on, and shall be binding upon, the Parties hereto upon the full execution and delivery of this Agreement as of the date and year hereof.

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	
	
	



